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Dear Hr, Cote: | 
; 
This is in reply to your letter of 
May 6, 1958. in which you request our opinion relative to an ine 
| | 


terpretation of RSA 281:31. 


Pg | 

You state ‘that in a case now pending 
before you thore was a dispute as to whether the injured employee 
sustained his injuries 4n and about. the course of his employments 
The Vorlcien's Compensation carrier denied liability on that ground 
end a hearing was finally held before you after which you ruled 
in favor of the enploycee However, some time had elapsed between 
the date of injury and the date of your avard and during that time 
the employer had continued to pay the employee his full wages even 
though he was unable to work. The insurance carrier now claims that 
4t is entitled to credit the wages paid by the employer during the 
period of disability against the award e* compensation and your 
question is whether the insurance company's contention is correct. 


RSA 291:31 provides in part as follows: | 


. ®Paymonts made by an employer, or his 4{nsurer, 
to an injured employce during the period of his dis- 4 
ability, or to his dependents, which by the provisions 
of this chapter were not due and payable when made» 
may, subject to the approval of the commissioner of 
labor, be deducted from the amount to be paid as comeq 


pensations « e he | 
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Apart from section 31 there is 
absolutely nothing to prevont an employer from paying an injured 
employee his full wages or any part thereof, or for that matter, any | 
sum ho wishes during the period of disability. We see nothing in 
section 31 which changes that rule. Accordingly, if the payments 
nade by tho enployor to the employes in this case represented a 
gratuity and wore not intended as compensation or a substitute for 
conpensation the insuranes cempany is not entitlod to the credit they 


claim under any circumstances, Hartford Accident and Indemnity Co, ve 
Haz, 159 Tonn, 202. 


In our opinion, RSA 2381331 applies only 
to poyments by the employer or his insuror which were intended as come 
pensation or as a substitute for compensation and which were made at 
a time when no payment of compensation was due and payable under the 
provisions of KSA 231, Whether or not such is the case will depend 
lerealy upon the intent of the employer or his insurer in making the 
pruyrments, ond, of concce, tha’ to volves a detersinstion of a question 
ef fact, If you find that the psynents made wore so intendcd thon it 
is within your discretion to credit thom r-ainst the award of compene-: 
sation, Tne statute provices ro muice for you in the exercise of 
this diseretion, co presuaisbly, in @oorr-ininz whether or not to allow 
such, noymanta as a ercdit ozainst tho avcrd of cemnensaticn you are to 
bo guided by the general rule of wheat is fair and equitable as botreon 
the partics corcerned, Should you detarmine that a ercdit should be 
alloucd 4t should not exoeed tho anaunt of compensation to which the 
evploye? is ontitled on a wesk to wock basis, That is,any cxcess of 
payments actuclly made ovor compznsation due in any given weck should 
rot be carricd forward as a credit against compensation dus for tho 
followine week or weeks, 


You algo inquire as to vhether in the 
event the insurance connany is required to make payront to the employee 
the said ouployee would be required to reimburse the e~ployer to the 
extont of compensation received. In tho first nlncn 4f£ tho payments 
made ky the employer wore in the neture ofe prubity ome anovor, of 
courso is in the negpativee On the other hond 4f you find that a 
ercdit should be allowed, as outlincd above, bacause the payments» 
wero intended as compensation rather than as a gratuity 4t is our 
bolic? that the insurance comnany mist still mako the payments roe 
quired by tho torms of its policy bat that sucn vaynonts to the exe 
tent of the credit which you detcrnino should b¢ alluwed should bo 
made either directly to the erploycr or means should be adopted to 
sce that 1119 employee reimburses his employer to the extent of such | 
credit. in any evont such credit cannot oporate to tho benefit of the 
insurance carrier itself except in the instance where 4t was the one 


lr, Agelard E, Cote, Comnissionor , oo Sen | 


which made paynents to the employee during the period of disability. 


Sincorely yours, 


ue John Je Zimmerman 
- .. Agsistant Attorney General 
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